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ABSTRACT 





Vhis paper focuses on^ Title IX, a part of the FeQeral 
Fducation Amen^iaents of 1972, and Its effect upon human rights in ' , 
school sport. The paper is divided into three sections. The first ^ 
section^ reviews the purpose of Title IX. and the historical 
developments which led to its'* establishment .* It states that Title IX 
was ei^acted to eliminate sexual discrimination in educational 
programs and activities, since until recent years few opportunities 
for women' to engage in sport and athletics had been provided by 
society. The next section deals with ^he implications of Title IX as 
it relates to educational institutions. It states that application of 
Title IX to secondary school sport will take time, continued effort^, 
and patience. The' paper mentions that the generalities of the law, 
fhe lack of specific guidelines, and the hesitancy of many 
administrators to respond to the need for change will undoubtedly 
contribute to its slow implementation. In the final section Title iIX 
is reviewed from a legal basis*^ An examination of precedent-setting 
judicial decisions relating to discrimination by se^ from^a variety 
of perspectives is presented^ In addition, a case is developed to 
demonstrate existing parallels between decided racial discrimination 
cases and possible future sexual discrimination cases. (RC) 
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TITLE IX: HUMAN RISTTS IN -SCHOOL SPORT '^V . v 

On June 23, 1972, the Unit^ States Congress enact^ the Education^ 
Amendments of 1972.^ /citle IX of this legislation reads: 

No person in the United States .shall, on the basis of sex, 

be Strluded frx^m oartiaipating in, be denied the benefits ot,, 

or be subject to discrimination under any education program 

or activity receiving Federal financial assist^ce ^ 

'These thirty-seven words represent a-iiajor accanpUshment for the various 
interest* grx)ups that have diligently vforked tow/rds the insti^tion _of equal 
hurn^ Fights within the process of education. It is the iiitentibn of the writer 

to focus on the effects tnax tnis j.aiiujjicu.--i^ xe^iSxau^wti v,^^^. t-^-- — 

specific -area of^edccation - secondary school sport.' 
Historical Events Leading to Title JX 

■me obvious gcal of Title IX is the elimination of sexual discrimination 
in educational prxDgran-^ and activities. Mscrimination of this nafure histcri- 
cily hAs had deep rx>ots within the educational processes and the predcminate , _^ ^ 
but riot exclusive, target of suci. discrimination has been the female of the 

specie^. A 

Alexis de Tocqueville v;rote in the nL-.eteeAth cenTOry that, "A 
deracratic education is Lndi^^nensable to protect wonen fron the dangers with 
which .democratic institutions' and manr.ers surround theni."^ The quest for 
equality has been a contL-ual goal sought by numerous dedicated grotips, ar.d 
individuals. 

. Robin Dorr '.vTites that, "liistorically, vwnen's rights in education 
... .oro .,;r-n ^'I'-.cn B. A-thcny oersuad-d the New York State Teachers 
Association to recognize the 'rights of female teachers to share in all tha 



privileges and deliberations of that body'. During the 120 years fpllcwLng Miss 

Anthony's blast, signs of progress in the wcmen's rnovement were few and'' far 

between. In 1961 a President's Cormvission on ..the Status of Women declared 

that discrimixiation against women in education remained A basic fact of life. 

In Se^tQiiber of 1965 when President Johnson issued Executive Order 112UB 

J. 

forbidding all federal' contractors from discriminating in employment because 

of race, religion, color, or national origin, activist critics regarded it , 

^ ' ' 3 

noteworthy primarily for its silence about the rights of women." ^ 

- Dorr further states 'that , '!The breakthrough in the wall of sex 
discrininat^ion actually came in October of 1967 with the issuance by President 
Johnson of Executive Order 11375, which amended the previous nondiscrimination 
order to prohdiir discrijiinat ion' because of sex. Thus today, any educational 
institution holding federal contracts faces loss of 'those ccntx acts' if it 
practices sex discri^.l-ation Ln OTplcynent. Moreover, the Order .goes beyond 
good intentions by requir'ing 'affirrrative action'." 

Passage of the Civil Rights Act of 196i+^ generated ne.; hcpe for groups 
seeking total discrimination relief. In as much as the Civil Rights /'ct 
prchibited discrirdi-iaticn by virirae of race, the most blatent form of discrimi- 
nation remaining to be eliminated v.-as that of sex. Hc^/ever, arterpts at 
developing legislation prchxbi-Jr-g this form of discrimination received _ . 
'freque.nt set-backs. "Legislatures and courts at all levels, reflecting" views 
held in many parrs of American society, perceived sex discrimlraticn as less ■ 
onerous or less invidious than discrimination based upon race, color, or 
national origin."^ ' 



\, 
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physically weak, dependent upon the male, and abhored by the thought of 
engaging in physical doiipetition amongst themselves. Consequently, untU 
recent years fe,v oDportimities for ^>^ir.en fo engage in sport and athletics Jhaye 

been provided by society. Initial encouragement, for females to engage m 

if 

cxtnpetitive sport developed w^€n the educational institutions of Wellesley 
and- Vassal. Traditionally ^ vx^men's programs have focused on instruction and 
subsequent participaJ^Dn^in the so-called lifetime sports. Instruction usually 
tcxsk place in the physical education classes. whereas the participation phase 
was accxmplished via a "play day" with another institution. Ihis concept 
• eventually spread to the secondary schools* On the other hand, male partici- 
pation in secondary school sport has had a long history datiig back to the 

1800's. . 

The concept of athletics and sport has often been difficult for rnany •' 
people to" cope with sir.ply because indulgence in such activities evokes clear, 
discemable societal reactions - reactions based, upon deeply rooted'established 
norms. Spcrt and athletic norrr^s developed as the result of society's perception . 
as to wi-i^t constifated "'right'; ar.d "wrong" with respect to nale ard feirale 
parjicicaticn in stcrt. Tne dcminar.t ther.e has usually been that t]:.e Tiale sr^oui-d 
be involved^" ccrpetitive spcrt bscause it provided hin witli an cpportur.ify to 
danonstrate qualities of strength, aggressiveness, achievement, self-conridence , 
fitness, and leadership/ follcwership. On the other hand, the farale was dis- 
couraged fr:rr. sport participation- because those qualities which' the iraie 
. denxDnstrates via sport are diametrically opposed to those qualities to^/nich 
the ferruale should 'aspire. Ccnseq'-ier.tly , the perpetuation of these societal 
norms have ~3.ce it ^irri-^lt for the :erale who wants to paiticipate in c-n-.pecitiv 
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sport to gain support fron the existing power structures. The result of - 

societal pressm^e on fenalfe participation in sport is exemplified by a 1971 

ocHjrt decis/on which denied a young^ woman the right to participate on a 

COTn^icut high school cro^s country team* The judge concluded that, 

"The present generation of our" younger male population has 
not 'became s6'^cadent that boys will experience a thrili 
in defeating girls in a ninning contest, whether the .girls ^ 
be manbers of their own team or an adversary team. • .Athletic ^ 
ccsi5)etition t^ilds character in cxor toys. We do not need r^'^ 
that |dnd of ciiaracter in our girls , the wonen of tararrow. . . * " 

Thr^ghDUf-aie country, rules, policies, and antiquat^ attitudes 

towards sp^ and sport participation have been, under f-^re. Carol Gorden, 

president of IJie Association for Intercollegiate Athletics for Women, stated ^ 

.that, '•The nost" positive sign of s^ange is that people <are taking a critical 

look at- the situation and are conin^to grips with ±tf idea of women's 

' spdrts/'^ In Mas*sachusetts the Great and General Court voted passage of 

Chapter^? of the Legislative Acts of 1971, Chapter 622 prohibits e:<clusion ^ 

fran any* school or school orogram/activity based upon race, color, religion, 

national origin, or sex. Congress, prompted by the tireless efforts of 

various ar^ti-^scrL-rination gro-jps, fcmrulated, pressed and enacted rhe Sducaricn 

Amendments of 1972. 

In the Congressional debate which took place prior to the enactir.eiit 
of the Educational Anendnenrs of 1972, Congresswcman Vartha Griffiths irade the 
following statanent about women and sports: 

"If winning is not everything, as many of ny colleagaes no . 
doubt have inionned their children after an excruciating 
■ loss in an athletic contest, and if sports really do hel? 
build character as well as sound Tdp.dc and todies, then vny 
should ;rian have a rcncpoly cn o'jr_ athletic fxcilities -:r.d 
resources? In rr/ opinion, they should not."' 



The Lnplications of Title T/^ Arnlied to School Stxsrt PrograiT's 

The Educational An^ndments of 1972, of Oiich Title IX is a part, 
was ehicted by Congressmen June 23, 1972. Title K wag written eight ^ears 
after the passage of the 1964 Civil Rights A^t^ Title IX is different in that 
it is limited to educational programs and activities. The express purpose of 
Title IX is to close the gap in the laws provided to protect individuals from 

. 1 

biased educaticrial policies** 



10 



A readii'ig 'Cf -Title IX indicates that tne iow is 



tiros. However,. "It is not unusual for a statute with a- broad social purpose 

I, 

to be written in general terms rather than in detailed listir^gs of prohibitions. 

Title IX is written in a fashion similar to Title VI of the 1964 Civil- Rights 

Act which prahibits racial discrimination Li -any program or activity receivLng' 
y < - ■ . \ ' 

federal financial assistance. ., .where legislative history is silent, prrrary 

consideration shcjld be given 1;<^ effectuating the purpose of the law rather 

11 

than riarrcv;ly liTdting the law's application." 

.In an effort to develop 'operable ^idelLnes , DKE^ has p'jblished a 
(fccument cental- L"g "^he prorosed ^uideAlne regulations for Title IX. Tne 
general public has been requested to review the reg-alations , and to submit 
caiiTiehts as to needed revisions, additions,- or deleatiohs,. October 15, lO^u 
was the terminal date for submittance of cement. Following thxit date', tne 
BHEv wUl review received iraterial , possibly rrake the changes and then ^itmit 
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tiifi final regulations to the President for hib si^ature. Regardless of the 
■ ^ fafct that the guideline regulations have not forroally been adopted, Title^IX 
is the law and compliance with its specifics must be adhered to: However, to 
» the writer's knwledge, no judicial decisions to date have been rendered based 
" ' ~on Title IX, although Several cases based on Title IX have been entered into 

litigatidn. * ^ / 

Federal law' does not presume to dictate what specific philosophyor • 

^^^^^ 

practices an institution must follow conciming sport. This is-an educational 
. 'decisicn-which belongs to those who formuIart& -eciucational policy at an institution. 
/ HDwever, "Federal law does require that once a practice or philosophy is deter- 
' mined, it be applied equally regardless of sex and tl^t it not have a dispropor- 
tionate Lupact on one sex. , ' - 

Celeste Ulrich bel5 eves that, "There are few places in education , 
* wiiere there has been such blatent sexual discrimination as in dejraytr.ents of \^ 
physical education. the .only sex- identified hcdy of :<nowledge the school 
curriculum (you do not have toys' math and girls' irath or mens' 'physics and 
womens' physics), physic?^ education has toleratad pervasive forr?5 of sexual - 
inequality. Facilities, ecuipnent, and" personnel for -the fe-ale prc^ran^. ha^/e 
always been regarded as less iTT.pcrtant than those of the n^ale."-^" CertaiiXxV . 
L^ich's ccnr.ents have been ^ased on years of experience In atter.pting to deal 
with the societal norrr.s attached to the participation of wcmen in spor-^. 

Title IX e^ei-ts' an iT.ract on secondary school sport prcgra-.^ via a ^ 
nuirber of avenues. "Trie January 31 draft (Title IX reg^olations) provides that 
sex si^Jll not ':e the i^sis for denying participation m phyzic^ -^uc^.^.n i 
Z'Z^z^zLzv.'^ athletics* S:x:rT5 ar/l other actr 



\ 
\ 



progra-'^ cr r. 

• -r- --c.-v---^ --4- *p '^Msen so •=.3 to di=cr:r,lnBt? 
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'of §ex. The draft regulations provide that an educaticjal L^ij:£tut!->r 
provide any athletics separately on the basis of sex. In general, zh\ 



education prcgrajnS , classes and non-ccirr^etitive sports v.'ould te cp*en to 
* ' , / 14 ^ 

sexes and adn^^inistered on that basis/* The issue cf cc^ip-etitivtB athletrics, 
"is tceated differently under the dra^t regulal^fcons. . First, students ar-^ to 

•4 

be provided an equal opportunity to' participate in conpetitive athletics. 
Second, there is to be no discrimnation in the selection of sports or levels 
of canpetlly.on ; equipjn^t ^ and supplies are to be provided without ciscriTination; 
game schedules , practice timets , travel per di>3n allowances are to be administei^ed 
without discriinination ; athletic scholarships are to be awarded vdthput sex 



discrimination , 



All prerequisites^ to ccmpetitive sports are to be established- 



without sex dislcrinujiation — ijicluding coaching and instruction, assi^gninent of 



coaches and instructors, provision of locker roans, practice and play facilities, 
medical ar.d traini:% facilities," 

One' area covered by Title IX , in vocational schools but nor in * 
secondary and elemenrary schools is that of a^i^issions, •4icwev€r, an L^.^ritution , 
if in receipt -of federal financial assistance, can not discriTiinate axair.3t any 
Student once enrol l.?^d. ' - > 

The Inequitable ^srributicn of budgetary allccations fzr bcvG* ir.c 
girls' athletic .and ihyaic&l education program is alsd prohibited. ' ^o^' 
conip|.y with the law r^ar^y school systero-v/ill have tc^-ar.derta:<e 'ira*:tic r'V.dsior^ 



of budget allccaticns Ln the areas of thysical education prcgr^rr.Lng ar.: f^oili-^: 
provisions. In Jhe realm of spc-rt, ccrrpetitivf^ and non-ccr?.t^titive, iv 3-jei':3 
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that elijuination of separate male and fenale conipetiticn is dcubtfiiL. rti.in 
future- diffe^'ence will the provision of equal competitive atMetic 
"tunities for both men and wcnien. / ^ ) 

It is. the v;riter*s position that to provide equal opportunity fjr 
male and female students, parallel sport programs will be needed. In the case 
of single team programs , *the opportunity to make the team should be 6>:te".ded to " 
both sexes. In situations in which the parallel prcgrair, system exists, if an 
individual is not being afforxied a competitive challenge equal to his/J^: ':sbility^ 
within his/hir program, then he/she should be allowed the opportunity to attempt 
to qualify for a position on the opposite sex team. For purposes of clai^xf ication^ 
thevwriter defines '"challenge" strictly in terms of upward mobility. An indi- 
vidual not possessing the ability tc make the ream provided rcr his/her sex in • 
a parallel team program would be prohibited from seeking a position on zhe 

• ' ' ' ■ - ,r~^ 

opposite s-^x's team. • ^ ^'^>^^^ 

VJith vesz^ct tc rhe question of "mi:<ed** parricipatirn in contact and 
non-contact stcrrs , -he v^riter is or the h&lie^ that regardless of zhe f-rm or . 
the activity, all r^les govexTiir.g yar^uiciparicn "should be developed devoid cr 
se>cual ir.plicaticn; thereby, avoidir.g'^^he charge of being seicjaliy di::cri-iinarL- 
Only wheri a "bcr.a fi^e. zarticipaticn qualif icaticn" based ^p^n sex z^^. b^ J^'^- 
stantially '--iflr.-ic .r.w -iefei—^d should any sexual' restriction be ir.ssiTUC-.- zo 
regulate opporr^^.ities for farticipaticn. In all other ir.s^-ar.c-zi , r^l-.f , ^ 
regulation J, policies, etc. , shculci be ncTi-se>ai.al and riiust he ^apclicabl - tJ 
each Lndiviiual desIi'Lng .particitatlon. la all cases, the individual -v-ild 
provided vritT. or. equal otpcrr-i^/ tc qualify for a tea^^. posit --r-- 'z^i-.-^ 



be i23u-yi yfl^J/ :n. t.-.e t---r: 
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Application of Title IX to secOTd^ 5Cho<:>l sport will take time 



and continued ef f ort , , teT.pere^ with patienoa^. The gei^alities ift which the' 
law is' written; the lack of sDecific guidelines; and,yThe 1i3sitancy of rany 
administrators to respond to the need for change will undoubtealy ccntrioute 
to slow inplenentaiion. It is the writer ' sjsejief that Title IX, based on 
other social legislation experience, will not be implenentated in a sw^t 
manner. A series of precedent setting-judicial decisions wiH be required 
prior tc^ anj^ observable serious implgnentation beconing evident. 
Title IX From A Legal Perspective: A 'Look At Historic '^ParcG.lels 

^ Prior to Title IX bein^. signed into law, charges^ of discriirination in 

sport programs* could only be initiated unde^ the Equal Protection Clause of the 

/■ 

Fourteenth Aniendment to the, Conatitution or the Due Process Clause of the - 
-Fifth Amendrriant, Per^i^s the nost coiroon challenge brought under the Fourteer.t 
Amfencfeenf has been by -.voinen who were prohibited from .€Jarticipitl^.S :r- rrale 
teams by th.e miles or regularions of an athletic -ccnrerence or asscciaricn. 
, In HKJSt instances, -here were no parallel fe-nale tear^. 

Tne Equal Pro'ecricn Clause of the Fcurteenth A-Tia-^cr.ent require.: ecj^a 
treatir.ent of all individuals in p-ublic insrirutions. Fe-r^le F;r:-.lic'hi^h schc-1 
students have sui:ce33full7 sued their schools in an effort f gair. -:-:uil ao;:e1?3 
to sport tear:s: Ln^Reed v. Nebraska Schc:l Actr/ities Ass-ciati-n . 'la^s v. 
South Bend Orr-u- iitv SchboF CoTDcraxicr-. , ar.d Morris v, Michira.-^ S's-e ?.':-2rr:y 
of Education ihe olaintif f sued theif resr.ective schcols so that they as 
.fenales woidd • be-^lcwed the opporfar.ity to try to Tra:<e the boys' tean. * in e^'- 
ir'stance the -tase Lynlvei either gclf cr terni^ ard e-ch -.-33 =iTiil.-ir in thir 
feirale led^ijs in tlie Syort: ci:!' not "exist: v;i:hin the respective GCr.^ci y.-^cz 
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In each case,^ the defei. ,3nt school board pladed that the restricticn placed 
upon female participation on a boys' team and against other irale teams was 
not a ruling of the school board but rather a restriction placed upcn the 
schcol by the association governing the sporty and, that therefore, the 
prohibition not being issued by the sr was not the result of ''state 

action" and thus was not in .violation of the Equal Protection Clause of the 
fourteenth Mendnjent. The Fourteenth Amendment E)rovides that no state shall 
"deny any person within its jurisdiction the equal protection of the laws. 

In the Reed case, rhe court responded to the defendant's ccntention 
that the violation was not a '^state action" by stating that Nebraska Scl^.pol 
Activities Association, which governs sport participation, is an organization 
of v^ich the member schools are the base; that the schools are represented in 
the organization by their Superintendent, Principals, and Activity Direcrorsi 
that these individuals propose and vote upon the rules which govern the sport' 
programs; and, that therefore the rules and prohibitions resultant from such an 
•association are, in fact, "state actions". 

^ Again in the Reed case, "One justification advanced by the defendar.ts 
for the role prohibit irig girls frcm playL'^.g golf with ar.d against >oy3 is teat: 
golf, unlike ec.ucaticn, is a privilege, racher than a right. Evan ass-rp-L-^^ 
that intersch09i conpetition ii\ golf is not educational, the privilege-right 
distinction is not visible. See Granara v. Richagdscn . supra. The issue is vr^ 
whether Debbie Reed has a "right" to play golf ; the issue is whether she can be 
treated differently frar> boys in an activity provided by the state. _ Her rlgh:^ 
is no;: the right to pla^JgoLf. Her right is, the right to be treated^ the 3S."e 
as boys imlebS there is a rational basis for her being treated diffcr=r.:ly. 
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burden of thatr issue rests upon the state - the defendants." ■ The sane issues 
were brought to light by the court in the other cases and the^ decision in each 
case was the sane - in favor of the plaintiff. " • • 

In the t-forris case two important distinctions should be noted. First, 
the Appeals Court judge upheld the lower count's in junctiai, against the school 
board but modified it to apply only to non-contact sports ^ as contact sports 
were not involved in the^ controversy. Secondly, the judge in r'olir^ in favor 
' of the appfellee noted that, "EX'en if the institution does have a girls' team 

<^in any non-contact interscholastic athletic activity, the fmale shall be 
permitted to coTipete for a position on the boys' team. Nothing ^in ihis sub- 
section shall be construed- to prevent or interfere with the selection of 
- ccmpeting teams solely on the basis of athletic ability." 

Rrom the above , it should be evident that the existence pf stare laws' 
' or rules and regulations of an athletic association' which permit or require 
different trea-ment based upon sex is not considered a defense to charges 
brought under t^e Fourteenth AiT.endn:enr . The same reasoning would apply ror 
Title IX, In accordance with the concept of federal supreT.:icy, the obligation 
to comply with ^ederal lav; sup^Qedes the obligation to comply with state laws 
or the rules and reg-^^aticns of private associations* • 

In the preceedir^ cases, it should be^noj^d, that the court did not 
state that the defendants ca^)jL net under any circomstances prohibit Tcr-ber-s or 
V, ne sex frar. participating Ln a specific activity* WbX the court did state ',;as 

that such action was perrrdssable so Icn^ as the '^different" trearrr.er.t was 
predicated cn a '^rational basis^^ and that the burden of provL^ig the b33^s as 
being ratrichal rested solely upon the issuer of the prohibition* :il 



■**''^ ^ s v^'^r^ ' to int * 
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In Froitiero V. Richardson Justice Brennan wrote,". . .statutory 
distinctions between sexes often have the effect of invidiously delegating the 
entire class of f-i^les to inferior legal status without regard to the actual 
capabilit 9S of its individual members." At issue in the Front iero case were 
statutory rules that "a female moiiber of the uniformed services seeking to 
obtain housing and nodical benefits for her spouse must prove his dependency 
in fact , whereas no such burden is imposed upon male members . " The sole 
justification presented by the goverment was there the action was taken as a 
"administrative convenience" measure. The District Court which ruled for the 
defendant did so because' ix\ their view the government instituted the rule based 
on the traditional view that the male was the "bread winner" and the feimle the 
"dependent". The lower* court iriled that this was a reasonable assumption J:o 
make and that therefor^*, the autcmatic assuirtption of wife dependency was justified 
because 99% of service nienbership was male. The Supreme Court in reversing the 
decision, in effect struck dovm tradition as being a viable defense for\ treating 
one sex differently from the other. The Suprerr^e Court established that ^ laws 
T.ist apply equally to all and that each case imst be dctenrined based upon its 

* 

individual merits. 

Oft-times in spcrt, rules have been established prohibiting partici- 
pation in certain activities by ferrales , usually in contact sports , l^cause of \ 
potential health and safety hazards, .^^ain, the courts have rendered decisions 
on cases which have ijr.plications to this topic. Grigg s v. Duke Power Co, was 
"an action challenging the respondent's requireraeit of a hi^h school diplcira or 
iDasslng of Intelligence terts as a condition of or^ployment in or transfer z-o 
jobs at 'the plant." Tne action was brought 'under Title VII of the Civil Rig.nt3 
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Act of 196M-, The court declared* that the requirements were not jonlawful 
sLuply because a disproportionate number of Negroes were rendered Lneligible 
for pronotion, transfer, or CTployment / but that it was unlawful unless the 
requirerrsents could be shaAn to be job related. 

The case of Rosenfeld v. Southern Pacific Co . , involved the plaintiff 
charging the defendant x^ith discrimination solely based upon sex. The defendant 
canpany established V7hat they felt were "bona fide occupational qualificaricns" 
for a position thus exsnpting females from consideration for appolntrsnt. The 
plaintiff charged that the defendant's actions were in violation of Title^VII 
of the Civil Rights Acts of 1964. "The defendant justified their restriction of 
these job opportunities for men for two reasons: "(1) the arduous nature of 
the &K>rk-related activi'ty renders women physically unsuited for rhe jobs, (2) 
appointing a xv-cman to the position would result in a violation of California 
' labor laws and reg^^laticns which lirrit hours of work for viomsn ard restrict the 
weight they are permitted to lift." 

In foiTCulating a decision on the case , the court took into ccnsiderat:Lo: 
the Eq'vial Eir.pic^Tnent Oppcrfjnities Ccmfnissicn's g^jidelines constr^jir.g the "bona 
fide occupational qualification" exerro-ion narrowly. In doing so it fo'^.c that 
the state law v/as both in conTxict with and ■superceded by Title VII. in 
smrarizing its fLndLngs Ln favor of the plaintiff, the court sustainea the 
EEOC position tmt : "Tne pre^Tise of Title/' */II , the wisdom of vMch i^ not Ln 
question her-e, ,is that wcnp.en are nc.7 to be on an equal footing with rrien. . . 
Equality, of footing is established only if arployees otherwise entitled to the 
position, whether -ale or female, ere e:<cluded only upon a shewing or l-Ji'/idua^ 
incaDacity... Tnis alone accGr::3 witn the Congressional purpose toi 
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subjective ass'jmptions and traditional stereotyped conceptions regarding 
the physical ability of women to do particular work." 

Through Rosenfeld it was established that the safety of er'.plcyees 
(male or female) could be assured by consideration of their individual capacities, 
or in the words of Griggs , by "measur(ing) the person for the job and not the 
person in the abstract." Via this case it was established that rules are 
prohibited which tho'ugh clearly safeguard the health of some women, impose a 
limit upon women who might not have need of protection, and which fail to protect 
men vd\o do. 

Each of these cases , Griggs and Rosenfeld , have implications for 
those involved in sport administration. Rules adopted to prohibit participation 
in a sport activity inust be gemane to the activity , must not be based upon 
traditional stereotypes , and when adopted for health and safety reasons mst 
be applied for the protection of all with each individual being eval'oated not 
by class but on his/her ov.ti nierits. 

Through.out this paper, mention has been given to the fact that 
numerous instances the iang'jage used in Title Zi of the Education rmendr.encs 
of 1972 has been identical to that used in the Civil Rights Acts of 195^i , -Ae 
only difference being that one is in reference to sex and the other to race. 

The writer takes Vi:e posture that for significant inipleT-entaiicn of 
Title IX to take place, a series of preceder.t settL-g judicial decisions v.iil 
be necessary. It is the v;riter's prediction that the judicial his tor-/ or 
Title IX will closely adhere to the already recorded racial discri.Tination 



decisions. The 3upr'ei::e Court has recos^iized the 
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"...Our statute books generally beccme laden with gross, 
stereotyped distinctions bett-zeen the sexes and, indeed, 
throughout much of the 19th century the position of ^vcmen 
in our, society was , "in many respects , comparable to that of 
blacks under the pre-Civil War slave codes. Neither slaves 
nor women could hold office, serve on juries, or bring suir ^ ^ 
in their own names , and married v;anen traditionally were denied 
the legal capacity to hold or convey property or to serve as 
legal guardians of their own children. . -and although blacks 
were guaranteed the right to vote in 1870, wcroen were denied 
that right— which is itself preservative of other basic civil 
and political rights— until adoption of the Nineteenth 
Amendment half a century later." 

State enforced sexual^ discrimination is virtually identical to racial 
discrimination in at least three significant ways -.23 

"(1) each reflects a group stereotype based on iroputed- 
/ characteristics which, if not purely imaginary, are nonerhej-ess 

inapplicable to many individual members of the, group; (2) each 
provides governmental endorsement for the ppinion privately 
held by members of a daninant group that , due to the supposed 
existence of these characteristics, each msnber of the sub- 
ordinate grcuiD is inherently inferior; and (3) proceeding fror.i 
the assumption that the stereotypes are accurate, each atterors^ 
to confim and perpetuate th^. existence of the supposed character- 
istics by recuiring every citizen to conform to a variety cr 
rules, all of '/-tiich reflect the belief thax one group is in 
fact inferior to another." 

As the basis for classification, sex and race share three i-^-portant 
24 

similarities : ; 

"(1) by and large, m^JDers of the subordl-.ate group are readily^ 
identifiable; (2) irerriiership in the 'Lifericr' grc'ip is initially 
nonvolitional ; an*^ (3) once acquired, this membership can not be 
reno'jnced." 

At this point, a review of the mjor racial discrimination jrHicial 
decisions is 1" order. The first decision us-oally associated with racial dis- 
criidnation'is that of Plessy v. Furguson."'' This case, decided in 1896, involved 
not an educational issue but rather one of transDortaticn acconmodations . -H- 
Supreme Court ruled, "That separate facilities did net violate the equal 
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protection clause so long as the separate facilities were equal." Ar. eirli-vr 
decision concerning education of Negro students was handed down in Mass.ichusetts 
in which the court upheld the principle of "separate but equal" . The Pcbert3 
V, The City cf Boston " decision was rendered in The plaintiff, a .Tcin:r 

(^f the Negro race, sued the city for damages because she was ccmpelled to attend 
ari all "colored" school. The court found in favor of the defendant thus 
supporting the "separate but equal" doctrine, as it applies to education. 

The Equal Protection Clause of the Fourteenth Mendmenr was brought 
to bear in the Sweatt v. Painter case. Sweatt^, a Negro, applied for aduiission 
to the University of Texas Law School. The Univer^ty faced with the necessity 
of accepting a Negro, decided to create a new school for blacks at which point 
the plaintiff Initiated suit. The court in listening to the arguments granted 
that the nev; school -^uld certainly be separate but would be unequal to the 
existing v/hite school in tenr^ cf facilities, faculty and staff and prestige. 
Thus, the co^jrt ^-^^ "^'-'^ plaintiff. A similar case heard by the Supr-sTTie 
Ccurt in the sar.e year as Sv;eatt (1950) was that of McLaur lii v. Gklai-c^a 
State Re^en::s.^^ XcLaurin, an Oklahoma Negro, applied for admission to the 
l)QQrtQ-p of Education ::rcgraT.. CMahora la^^? provided for Megros to attend '.■/hite 
colleges Dut required that' Instruction "shall be givan...upon a segresatc-c 
basis." Thus, although adm.in:ed to the school, he was corpietely segreg^re^. 

The court ruled for Xclaiirin and stated that '^e must receive the sar.e treatment 

\ • ' 30 . ' J- 

at the har.ds of the stat^ as students of other races." Chief Justice /niscn, 

in writing- his opinion, stated in part: 

)"Our socie^/ grcws increasingly complex, and cur nee^d fcr 
trained leri::^rs incr^^^ases z-zvr^szcr.iirsly. ^zzellarr:.' s :a:e 
represerirs, p-rhrps, rhe\e?itc^.e, of tr^t need, ::r :>2 is 

•attempting to ootaxn an advanced degree^ in educatiori, 
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Those who will cai^ under his guidance and influence ^irust be 
dLirectly affected by the education he received. Their ^ov/n 
education will necessarily suffer to the extent that his 
training is unequal to that of his classirates. State-imposed 
restrictions which produce such inequalities cannot be sustained." 

32 

The historical case of Brcwn v. Board of Education of Topeka , 
was decided by the SupreiiB Courl: in 1954. This case consisted of a conbination 
of cases fixm Kansas, South Carolina, Virginia, and Delaware. Although having 
evolved fran different premised facts and different local conditions, a canran 
legal question justified their being considered together in a consolidated 
opiniai. In each of the cases, a minor of the Negro race sought admission to 
their camiunity' school on a ncr-segregated basis. In each instance, except 
Delaware, the federal district court denied relief to the plaintiff on grounds 
of the "separate but ecual^* doctrine announced by the Supreme Couo^ in Plessy 
V. Furguson. Following argumerts the co^Jrt ruled for the plaintiff and in doing 
so stated that, 

»»When we come to the question presented: Does segregation of 
children In the Dublic schcx^ls' solely On the basis of race, 
even tiiough the physical facilities and other "tangible" ^factors - 
may be equal, deprive the children of the minority group or_^ 
equal educational opportunities? V/e believe that it dces."^'^ 

The court also noted th^at, 

"Segregation of ;*iite ar^d colored children in public schools 
has a detrimental effecrt upon the colored children. The 
impact is greater when it has the saiction of the laj*;; for 
the policy of sepai^ating the races is usually interyr^eted as 
denoting the Lnferioriti/ of the 'legro group. A sense of 
inferiority affects the mctivaticn of a child to leam.' 
Segregation with the sancticn of law, therefore has the 
tendency to (retard) the educational and mental developir.ent 
of Negro children and to deprive thsm of some of the benefits 
they would receive in a racial(ly) integrated school systenp.."" 

The court thus concluded that, "Ln the field of education the 

doctrine of "separate but equal" has no place. Separate educational f-cilities 
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are inherently unequal. Therefore, we hold that the plaintiffs ar.d ether 

similarly situated for whom the actions have been brought are, by reason of 

the segregation cx^mpliant of, deprived of the equal protection of the lavzs 

guaranteed by the Fourteenth Anendiaent, This disposition makes unnecessary 

any discussion whether such segregation also violates the Du. ^^rocess Clause of 
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the Fourteenth Anendment*" 

Having reviewed the preceeding cases the writer is of the opinion 
that in ^ch instance the racial inference could be removed and substituted for 
with a sexual inference and in eacdi instance the case nor the ultinate decision 
would be subject to any substantial change. 

The raaif icaticns. of the Brovjn decision were significant. "Because 

of the pervasive and deep impact of the first Brcwn decision, the Supr-CTie 

Court delayed granting specific relief and invited the U.S. Attorney General 

and the Attorneys General of all rhe States to submit their vie^^s regajpdlng 

the court order. In this second opinion, ( Brown v. Board of Educa^irn of 

Topeka,' Kansas) heard in^l955, the Court reiranded the cases to the courts 

originally involved ♦ Chief Justice Warren, writing for the Court, indicated 

that consideration could be given to the "public interest", as :;ell as to the 

"personal interest of the plaintiffs in adrdssion to public schools as seen as 

practicable on a nondiscri-ninatory basis." * The lower courts were directed to 

frame remedies - in a nc7^ famous phrase - 'Vith all deliberate speed" ItaJ: 
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would permit desegregation of the schqols." 

Could not Title IX be forced into following the saT.e route as that 
of Brc^'Zi if a suDstantiai nuntber of individuals and LnstituLlonb 'Jilcrd out 
concemi-ig the educaricnal and social problems which might be created ^ ^ 

^..1^ ^s: V - -c-, J — ,1 Tf-^-l^ TV f;^ i-^^c full C^vr.'^^^'^^ .^^v— - 
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the possibility exists as precedent for such action has previously fceen. 
established. The fact of the matter is that, two years followL^^ aaopticr. 
not a single case, to the writer* s knowledge, has been decided based u::cn 
Title IX nor have any federal ironies been refused or discontinued as rhe result 
of Title IX violations. In effect, for all practical purposes, Title Z< is 
not being enforced. 

In the writer's opinion, the implefnentation of Title IX within the 
secondary school sport programs will be achieved at a more <^ccelerated pace 
than that evidenced of the racial segregation/discrimination mandates issued 
by the Congress and state and federal cgurts. The writer holds this position 
because of a belief; that via the racial social legislation, the country, and 
its citi2;ens, have generally become aware of the damages resultanr fron dis- 
\^imination and will actively vKyrk ta/ards its suppression in accordance with 
the mandates of the law; that political and educational leaders are ^^if^icientl 
aware of the parallels existir:^ ber/zeen sexual/racial issues and the preJiict- 
ability of future judicial decisions concerning the issues; and, that the 
implenentaticn of Title IX v:ithin secondar:,^ school sporr programs '-/ill not 
reauire sl-.gle se:< sport teatis but to the ccntrar;/ will encourage "separate 
but equal** sport prcsrarp-s excepting for the provision that i-dividu-ls --2 zan 
not be afforded ccnp^tition eaual to their ability within their cwti sport 
T^rv^-»^^ permitted to try out for a position on the other sex*s r^^^T. :->}vyJ i 
that such an cpportr^-^.ity represer: :3 upward rK;bility with respect to "cr.allerg^:" 
as earlier defined. 
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